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GPC Wales - Focus On Closed Lists & Changes to

Branch Surgery Access

BACKGROUND

General Practice in Wales, as in the rest of the UK, is facing unprecedented problems with recruitment and retention on a background of reducing resources and ever increasing workload and demand.

The recently published BMA Wales document on behalf of GPC Wales “A Prescription for a Healthy Future” summarises the current issues facing Welsh General Practice with positive advice and suggestions to Welsh Government as to how to overcome these problems.  
“Creating a Healthier Future for Wales” published by BMA Welsh Council stresses the importance of transparency in service delivery risk and the need for professionals to openly report the issues and take action to respond to these risks.

The difficulties being faced by practices are leading to some having to make significant service and business decisions in order to protect the integrity of their practices.

The inability to exert any control over workload in the current climate will inevitably result in detrimental effects on the health and welfare of Welsh GPs and their employees and they must be supported in considering the options to bring workload back to sustainable levels. If they are not there is a very real risk of further practice closures in Wales and local “domino” effects whereby the viability of neighboring practices and their patient care is jeopardised by closure of a nearby practice

Currently many practices in Wales are struggling to recruit at all and their only options may be considering a degree of service reduction.

At the Welsh Conference of LMC’s last year the following motion was passed with particular note to the need for practice representation at panel hearings, which supports the transparency themes in the BMA document;

That conference calls for the Welsh Government to recognise that there is a limit to the safe workload capacity of each practice and so must:

i)   Introduce a robust emergency mechanism for practices to close to new patients when the practice judges that safe capacity has been reached, which can run in parallel with a formal list closure application

ii)  Accept that that Health and Safety considerations apply to staff as well as patients

iii) Indemnify practices if LHB’s force them to accept patients beyond a safe capacity

iv)  Allow practices to know what evidence is submitted to any closure assessment panel

v)  Allow practices to be represented at the assessment panel hearing

The purpose of this document is to provide clear, practical guidance and advice for practices considering closing or reducing access at a branch surgery.  Also for those requesting that their practice list be closed to ensure ongoing safe provision of safe quality care to their existing patients and unsustainable workload impacts on their staff and practitioners.

Practices should seek advice and support very early from their LMC as there is likely to be resistance from LHB’s to these applications and practices will need the support of LMC’s and GPC Wales.  LMC’s will need to be clear with regard to process and regulations referred to in this document.

In considering potential courses of action for service rationalisation or reduction practices may also consider the following;

1) Staffing changes – making staff redundant, reducing hours or not replacing retiring staff. This is not considered further in this document but our “Focus on: Collaborative Working across GP practices” may be of interest to practices.  Please email GPC (Wales) at info.gpcwales@bma.org.uk if you would like a copy of this.

2) Reduction or cessation of un-resourced or poorly resourced services that lie outside of essential services.  This is not considered further in this document but practices should be mindful of good practice recommendations of giving 3 months notice of ceasing a service(s).  The GPC Wales “Focus on: Collaborative Working across GP practices” may be of assistance when considering alternative models to providing services.  ‘The BMA Safeguarding patient services, maintaining cost-effectiveness’  document published in 2007 illustrates how practices may wish to consider the cost effectiveness of services they are offering;

3) Terminating GMS contract: this is not covered here due to each practice having very different reasons for considering this - the LMC and BMA can give advice to practices who are considering this option where appropriate and practices should also seek individual legal and accountancy advice.

Practical Advice

Consider the following areas within your practice when deciding whether or not you need to close your list OR reduce access at a branch surgery OR shut a branch surgery as the practice needs to make the case clearly how they have reached their decision:

i. Finances:

How will the practice actually save money with branch reduction or closure? Will the practice lose patients and income?

Instead of list closure, is there an opportunity to negotiate with the LHB for staffing support with other services?

Will the Health Board offer organisational support to help with the difficulties being faced (E.g. with back office practice functions)

ii.  How will trying to maintain a split site service or increasing list size against workload and financial constraints affect care of current patients?

There will be a responsibility on both the practice and the LHB to prove that all options other than closure have been considered.

iii. Ensure you are clear about the 20 hour rule for Branch reimbursement and contractual responsibility which is mentioned here;

http://www.wales.nhs.uk/sites3/documents/254/601BranchSurg.pdf
iv. The main issue of consideration for practices is that only branch premises offering 20 hour or more in access terms will attract reimbursement from the LHB so practices need to be aware of this before they consider reduction or closure. The same process would apply and conversely LHB’s themselves may consider whether to continue to support branch access over 20 hours financially if there is a concern re- viability or condition of premises etc.

v. Document what options you have considered in trying to address the problems being faced and the outcomes of those considerations e.g. rejected or implemented and why.
Discuss your individual practice problems at the EARLIEST opportunity with your LMC who will provide you with confidential help and support in line with the rules and regulations

vi. Consider possible impact on neighbouring practices and consider having meeting with them including LMC representation. Could the neighboring practices help in some way?

vii. Document the outcome of these discussions for use in any formal applications to the Health Board to close list / reduce access / shut branch surgery.

viii. Inform the LHB that the practice is having to consider list closure +/- reduced branch access + / - closure of branch surgery for sustainability of serves to patients and to protect the quality of patient care. Request a meeting with the LHB and advise you will be bringing LMC representation.

ix. Consider discussion with CHC and patient groups +/- to explain how and why you have come to this decision (please note the LHB has a duty to ask the CHC for their opinion as well as other stakeholders likely to be affected by these plans).

Please note that whilst it is recommended good practice to consult with the CHC it is the LHB who has a duty to do so.

Include the following in your discussions:

1.
What this means for patients

2.
How and why you reached this decision?

3.
What other options you considered to try and prevent this action

4.
What will be the impact if this is not approved / allowed by LHB
5.
Document the outcome of these discussions for use in any formal applications to the Health Board to close list / reduce access / shut branch surgery.

6.
Consider how to handle publicity and information sharing – your LMC can help advise you on this
How do I request list closure?
· Follow the practical advice guidance in this document
· Consider how long you want your list to be closed for – it should be for at least a minimum of 3/12 and a maximum of 1 year. In extenuating circumstances, this can be extended for a further period of a year subject to the agreement of the LHB
Applications to extend the period of closure needs to be received 8 weeks before the end of the closure period & should follow initial process.

· Outline what actions the practice will implement so that the list can re-open at the end of the closed period conditional on the underlying problem being resolved e.g. if due to inability to recruit, then if the practice cannot recruit then the list will need to remain closed (see separate section for ongoing closure of list)

· The LHB must acknowledge receipt of the application within 7 days

· The LHB may request further information from the practice to enable the application to be considered thoroughly
· The LHB will in all likelihoods request a meeting with the practice to talk through the difficulties including considering what support they can offer and / or discussing what changes can be implemented to enable the list to remain open
**The practice can request that the LMC is involved in these discussions**

· The LHB will consult with those that would be affected by the closure and should provide the practice with a summary of the views expressed.

· The LHB must make a decision within 21 days starting on the date of the receipt of the application (14 days for an extension to the closure) unless otherwise agreed with the practice – that decision is to be notified in writing to the practice as soon as possible.

The decision will be to either:

1)   Approve the application; determine the date of closure and date list is to re- open. In this case a closure notice will be issued and the practice must close the list on the date specified and remain closed for the period specified unless otherwise agreed by the LHB.

2)  Reject the application in which case;

· The LHB must provide the practice with reasons why it was rejected and this letter will be copied to the LMC.
· The LHB must ensure that an assessment panel is appointed as soon as is practicable to consider and determine whether the practice should be permitted to close its list of patient, and if so, the terms on which it should be permitted to do so. The assessment panel shall consist of: Chief Exec of the LHB a patient representative in an area other than that of the LHB holding the contract with the practice and an LMC rep from an LMC which does not represent practitioners in the areas of the LHB which is a party for the contract. There is no mandate currently for a practice representative as per Welsh Conference motion quoted above.
· At least one member of the assessment panel shall visit the practice before reaching a decision.
· A decision will be reached to reject or accept the appeal within 28 days starting on the date which the LHB rejected the closure notice.
· The practice will be informed in writing of the decision as soon as possible.
· If approved the process under (1 – approval of application) – will be followed.
· If not allowed, even if a practice wishes to implement the NHS dispute process, the list MUST remain open and the LHB will discuss with the practice the support it can provide to keep the list open.
· The practice CANNOT make a further application for another 3 month period starting from the date of the LHB rejection.
**Please note, the practice may withdraw the application at any time before the LHB makes its decision on the application**
Can patients being assigned to practices when the list is closed?

· Yes they can but this should only be done in exceptional circumstances i.e.

· If most of the neighboring practice have closed lists

· If the assessment panel has decided that patients may be assigned to the practice list (and that decision not overturned by Welsh Government or by a court).

· If the LHB has entered into discussions with the practice

How do I reduce access at a branch surgery?

· Follow the practical advice guidance in this document

· Inform the LHB of your decision and how this was reached.

· The LHB is likely to consult with those they deem affected and inform the practice of the outcomes of those discussions

· The LHB cannot prevent a practice from reducing its access provided it meets contractual requirements on hours of availability and that there is no loss of patient services but please note the impact on practice funding likely to follow if access is reduced to less than 20 hours.

How do I apply to shut the branch surgery & what happens next?

· Follow the practical advice guidance in this document

· The practice needs to issue and application to close

· The LHB can issue a counter notice to allow for any consultation requiring the branch to remain open.

· The LHB is likely to request the involvement of the LMC in trying to resolve the issue

· The branch site is required to stay open until the issues are resolved

· There is the ability to appeal to Welsh Government if the application is rejected 

REFERENCES AND LINKS
1) “A PRESCRIPTION TO A HEALTHY FUTURE” – http://bma.org.uk/working-for-change/negotiating-for-the-profession/bma-general-practitioners-committee/gpc-wales
2) “CREATING A HEALTHIER FUTURE FOR WALES” - http://bma.org.uk/about-the-bma/how-we-work/uk-and-national-councils/welsh-council
3) “The BMA SAFEGUARDING PATIENT SERVICES, MAINTAINING COST-EFFECTIVENESS”  - http://www.brotaflmc.org.uk/ESW/Files/Safeguarding_patient_services,_maintaining_cost-effectiveness_-_April_2007.pdf
3)
“COLLABORATIVE WORKING ACROSS PRACTICES” Please email info.gpcwales@bma.org.uk for a copy
4)
LIST AND BRANCH REFERENCES 

http://www.wales.nhs.uk/sitesplus/863/opendoc/128558
http://www.wales.nhs.uk/sites3/documents/254/601BranchSurg.pdf
http://www.wales.nhs.uk/sitesplus/866/document/221301
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List Closure Procedure for

General Medical Practices





1. In order to close your list you will firstly need to meet with Aneurin Bevan University Health Board ABUHB.



2. There will be a need to review your Access arrangements including consultation times and this will be requested by the ABUHB.



3. Additional areas will need review such as do GPs see every request, does the practice have a process for triage and do practice nurses undertake any minor illness clinics.



4. The practice will need to provide an updated practice list size and GP partner Whole Time Equivalent list highlighting any employed salaried GPs, retainers or registrars. In addition there will be a need to provide practice staffing levels, nursing, nurse practitioner, healthcare assistants and who is responsible for particular areas.



5. ABUHB will review the practice list size over a defined period (1 year +) and look at patient on’s and off’s.  This will be compared against neighbouring practices within the same Neighbourhood Care Network (NCN).



6. ABUHB will review the demographics of the practice to determine the population.



7. ABUHB will review the practice scatter graph and practice boundary.



8. Your current service provision including any enhanced services, and any Service Level Agreement commitments will be reviewed.



9. Any applications related to funding particularly with any commitments to increase the practice list size i.e. improvement grant or practice developments will be reviewed.



10.  The practice should inform the Health Board if any research is undertaken.



11. The practice should inform the Health Board if they are a training practice, or working towards accreditation.





12.  ABUHB will review practice income and MPIG. 



13. If the practice decides to submit an application to close the practice list this will be reviewed by ABUHB in relation to Statutory Instrument 2004 No. 478 (W.48) The National Health Service (General Medical Services Contracts) (Wales) Regulations 2004. Closure of lists of patients 29. (Appendix 2)”  (Appendix 1).



14. ABUHB may request further information from the practice or offer to meet with the practice.  The application will be submitted to ABUHB Primary Care Access Group for them to make a decision on the application. The practice will be notified in writing or by e-mail of the outcome.



15. The practice has the right to appeal the decision if ABUHB Primary Care Access Group rejects the closure. The appeal’s process is included in Appendix 1. 



16. An appeal panel will sit within 28 days of the application for appeal and is made up of:



· Non-Officer Board Member (Chair);

· Divisional Director of Primary, Community & Networks;

· Assistant  Medical Director (General Practice) (or Primary Care Clinical Director);

· Head of Primary Care;

· LMC Representative;

· CHC Representative (Non-Voting)



The Head of Primary Care will meet with the practice to discuss their request to close the practice list. When the panel meet they will consider the practice view and Access Groups justification for rejecting a list closure, making a decision to either uphold the decision, or to support the practice in closing their list.































Appendix 1

Formal List Closure

Process Aneurin Bevan University Health Board



 (
Contractor to notify ABUHB 
Divisional Director, Primary Care & Networks
 in writing with a request to close the practice list
Within 7 days of receiving the request, the primary care team will enter in to discussions* with the contractor offering support/guidance to maintain an open list
Primary care team and contractor fail to reach an agreement/ Practice still wish to close
Closure notice to be submitted (Schedule 8) to 
Divisional Director, Primary Care & Networks
Primary care team to acknowledge receipt of closure notice in writing to the contractor
Within 14 days of receipt of the closure notice the ABUHB Access Group will approve or reject the closure notice 
(This may be
 
Virtual)
Approval rejected:
See Page 2
Closure approved by Access Group in writing detailing conditions of closure and dates agreed**
Divisional Director, Primary Care & Networks 
will notify the contractor in writing 7-14 days before the closure expires
)















































































*Discussions will be completed within 28 days of the receipt of notification from the practice requesting closure of the practice list



**The contractors list shall remain closed for the period specified. The list shall reopen before the expiry if: the number of registered patients falls to the number agreed in the closure notice or the ABHB and contractor agree that the list should re-open



 (
Initial application rejected
Assessment panel appointed***
A member of the panel will visit the contractor to discuss the issues
The Primary Care Team will provide the assessment panel with information to enable a decision
Within 28 days from the original date of the ABUHB rejecting the closure application, the panel will meet to consider appeal. 
 Appeal rejected
 Closure approved
Closure approved in writing detailing conditions of closure and dates agreed
Contractor informed of decision in writing****
Divisional Director, Primary Care & Networks 
will notify the contractor in writing 7-14 days before the closure expires
Divisional Director, Primary Care & Networks 
and contractor will enter in to discussions to provide support to ensure safe and effective services are maintained
Practice submits an appeal
)Appeal against decision of List Closure 

Aneurin Bevan University Health Board



















































































*** The assessment panel shall be an independent member of the Board (Chair), Community Health Council and LMC representative 



**** Where the panel reject a closure application the contractor may not submit a further closure notice until: the expiry of a period of 3 months from the assessment panels’ decision or the final determination of the NHS dispute resolution procedure or court proceedings.













SCHEDULE 8

Schedule 6, paragraph 29(8)


CLOSURE NOTICE

Application for List Closure

		From: Name & Address of Contractor 

    

		To: 

Mrs Bobby Bolt

Divisional Director, Primary Care & Networks

Aneurin Bevan University Health Board 



		

		Date:





In accordance with paragraph 29 of Schedule 6 to the National Health Service (General Medical Services Contract) Regulations 2004, on behalf of the above named contractor I/we wish to make formal application for our list to be closed to new patients and assignments, as follows:

		(1) Length of period of closure (which may not exceed 12 months and, in the absence of any agreement, shall be 12 months)

		    



		(2) Date from which closure will take effect

		    



		(3) Date from which closure will cease to have effect

		    



		(4) Current number of registered patients

		    



		(5) Reduction in terms of either a percentage of the number indicated in (4) above or an actual number of patients which would trigger a re-opening (or suspension of list closure) of the list

		    



		(6) Increase in terms of either a percentage of the number indicated in (4) above or an actual number of patients which would trigger a re-closure (or lifting of the suspension of list closure) of the list

		    



		(7) Any withdrawal or reduction of additional or enhanced services

		    







Signed:

For: [Name of contractor]

















Appendix 2



Statutory Instrument 2004 No. 478 (W.48)

The National Health Service (General Medical Services Contracts) Regulations 2004 – Wales.

Closure of lists of patients (29.)

(1) A contractor which wishes to close its list of patients shall notify the Local Health Board in writing to that effect.

(2) Within a period of 7 days beginning with the date of receipt of the notification referred to in sub-paragraph (1) or, if that is not reasonably practicable, as soon as is practicable thereafter, the Local Health Board shall enter into discussions with the contractor concerning the support which the Local Health Board may give the contractor, or other changes which the Local Health Board or the contractor may make, which would enable the contractor to keep its list of patients open.

(3) In the discussions referred to in sub-paragraph (2) both parties shall use reasonable endeavours to achieve the aim of keeping the contractor's list of patients open.

(4) The discussions mentioned in sub-paragraph (2) shall be completed within a period of 28 days beginning with the date of the Local Health Board's receipt of the notification referred to in sub-paragraph (1), or within such longer period as the parties may agree.

(5) If, following the discussions mentioned in sub-paragraph (2), the Local Health Board and the contractor reach agreement that the contractor's list of patients should remain open, the Local Health Board shall send full details of the agreement in writing to the contractor.

(6) The Local Health Board and the contractor shall comply with the terms of an agreement reached as mentioned in sub-paragraph (5).

(7) If, following the discussions mentioned in sub-paragraph (2) - (a) the Local Health Board and the contractor reach agreement that the contractor's list of patients should close; or (b) the Local Health Board and the contractor fail to reach agreement and the contractor still wishes to close its list of patients, the contractor shall send a closure notice to the Local Health Board.

(8) A closure notice shall be submitted in the form specified in Schedule 8, and shall include the following details which (in a case falling within sub-paragraph (7)(a)) have been agreed between the parties or (in a case falling within sub-paragraph (7) (b)) are proposed by the contractor - (a) the period of time (which may not exceed 12 months) for which the contractor's list of patients will be closed; (b) the current number of the contractor's registered patients; (c) the number of registered patients (lower than the current number of such patients, and expressed either in absolute terms or as a percentage of the number of such patients specified pursuant to paragraph (b)) which, if that number were reached, would trigger the re-opening of the contractor's list of patients; (d) the number of registered patients (expressed either in absolute terms or as a percentage of the number of such patients specified pursuant to paragraph (b)) which, if that number were reached, would trigger the re-closure of the contractor's list of patients; and (e) any withdrawal from or reduction in provision of any additional or enhanced services which had previously been provided under the contract.

(9) The Local Health Board shall forthwith acknowledge receipt of the closure notice in writing to the contractor.

(10) Before the Local Health Board reaches a decision as to whether to approve or reject the closure notice under sub-paragraph (12), the Local Health Board and the contractor may enter into further discussions concerning the details of the closure notice referred to in sub-paragraph (8), with a view to reaching agreement; and, in particular, if the parties are unable to reach agreement regarding the period of time for which the contractor's list of patients will be closed, that period shall be 12 months.

(11) A contractor may not withdraw a closure notice for a period of three months beginning with the date on which the Local Health Board has received the notice, unless the Local Health Board has agreed otherwise in writing.

(12) Within a period of 14 days beginning with the date of receipt of the closure notice, the Local Health Board

shall -

(a) approve the closure notice; or (b) reject the closure notice, and shall notify the contractor of its decision in writing as soon as possible.

(13) Approval of the closure notice under sub-paragraph (12)(a) includes approval of the details specified in accordance with sub-paragraph (8) (or, where those details are revised following discussions under sub-paragraph (10), approval of those details as so revised).

Approval of closure notice by the Local Health Board (30.)

(1) If the Local Health Board approves the closure notice in accordance with paragraph 29(12) (a), the contractor shall close its list of patients -

(a) with effect from a date agreed between the Local Health Board and the contractor; or (b) if no such agreement has been reached, with effect from the date on which the contractor receives notification of the Local Health Board's decision to approve the closure notice.

(2) Subject to sub-paragraph (3), the contractor's list of patients shall remain closed for the period specified in the closure notice in accordance with paragraph 29(8)(a) (or, where the period of 12 months specified in paragraph 29(10) applies, for that period).

(3) The contractor's list of patients shall re-open before the expiry of the period mentioned in sub-paragraph (2)

if -

(a) the number of the contractor's registered patients falls to the number specified in the closure notice in accordance with paragraph 29(8)(c); or (b) the Local Health Board and the contractor agree that the list of patients should re-open.

(4) If the contractor's list of patients has re-opened pursuant to paragraph (3)(a), it shall nevertheless close again if, during the period specified in the closure notice in accordance with paragraph 29(8)(a) (or, where the period of 12 months specified in paragraph 29(10) applies, during that period) the number of the contractor's registered patients rises to the number specified in the closure notice in accordance with paragraph 28(8)(d). (if any) for the area of the Local Health Board.

(5) Except in cases where the contractor's list of patients is already open pursuant to sub-paragraph (3), the Local Health Board shall notify the contractor in writing between seven and fourteen days before the expiry of the period of closure specified in sub-paragraph (2), confirming the date on which the contractor's list of patients will re-open.

(6) Where the details specified in the closure notice in accordance with paragraph 29(8) have been revised following discussions under paragraph 29(10), references in this paragraph to details specified in the closure notice are references to those details as so revised. 

Rejection of closure notice by the Local Health Board (31.)

(1) This regulation applies where the Local Health Board rejects the closure notice in accordance with paragraph 29(12) (b).

(2) The contractor and the Local Health Board may not refer the matter for determination in accordance with the

NHS dispute resolution procedure (or, where applicable, commence court proceedings) until the assessment panel has given its determination in accordance with the following sub-paragraphs.

(3) The Local Health Board must ensure that the assessment panel is appointed as soon as is practicable to consider and determine whether the contractor should be permitted to close its list of patients, and if so, the terms on which it should be permitted to do so.

(4) The Local Health Board shall provide the assessment panel with such information as the assessment panel may reasonably require to enable it to reach a determination and shall include in such information any written observations received from the contractor.

(5) The members of the assessment panel shall be -

(a) the Chief Executive of the Local Health Board of which the assessment panel is a committee or subcommittee; (b) a person representative of patients in an area other than that of the Local health Board which is a party to the contract; and (c) a person representative of a Local Medical Committee which does not represent practitioners in the area of the Local Health Board which is a party to the contract.

(6) At least one member of the assessment panel shall visit the contractor before reaching a determination under sub-paragraph (7).

(7) Within the period of 28 days beginning with the date on which the Local Health Board rejected the closure notice, the assessment panel shall -

(a) approve the list closure; or (b) reject the list closure,

and shall notify the Local Health Board and the contractor of its determination in writing as soon as possible.

(8) Where the assessment panel determines in accordance with sub-paragraph (7) (a) that the contractor's list of patients should close, it shall specify -

(a) a date from which the closure shall take effect, which must be within a period of 7 days beginning with the date of the assessment panel's determination; and (b) those details specified in paragraph 29(8).

(9) Where the assessment panel determines in accordance with sub-paragraph (7)(b) that the contractor's list of patients may not close, that list shall remain open, and the Local Health Board and the contractor shall enter into discussions with a view to ensuring that the contractor receives support from the Local Health Board which will enable it to continue to provide services safely and effectively.

(10) Where the assessment panel determines in accordance with sub-paragraph (7) (b) that the contractor's list of patients may not close, the contractor may not submit a further closure notice as described in paragraph 29 until -

(a) the expiry of a period of three months beginning with the date of the assessment panel's determination; or (b) (if applicable) the final determination of the NHS dispute resolution procedure (or any court proceedings), whichever is the later, unless there has been a change in the circumstances of the contractor which affects its ability to deliver services under the contract.

Assignment of patients to lists: open lists (32.)

(1) A Local Health Board may, subject to paragraph 34, assign a new patient to a contractor whose list of patients is open.

(2) In this paragraph and in paragraphs 33 and 35 to 37, a "new" patient means a person who - (a) is resident (whether or not temporarily) within the area of the Local Health Board; (b) has been refused inclusion in a list of patients of, or has not been accepted as a temporary resident by, a contractor whose premises are within such an area; and (c) wishes to be included in the list of patients of a contractor whose practice premises are within that area.

Assignment of patients to lists: closed lists (33.)

(1) A Local Health Board may not assign a new patient to a contractor which has closed its list of patients except in the circumstances specified in sub-paragraph (2).

(2) A Local Health Board may, subject to paragraph 34, assign a new patient to a contractor whose practice premises are within the Local Health Board's area and which has closed its list of patients, if -

(a) most or all of the providers of essential services (or their equivalent) whose practice premises are within the Local Health Board's area have closed their lists of patients; (b) the assessment panel has determined under paragraph 35(7) that patients may be assigned to the contractor in question, and that determination has not been overturned either by a determination of the Assembly under paragraph 36(13) or (where applicable) by a court; and (c) the Local Health Board has entered into discussions with the contractor in question regarding the assignment of a patient if such discussions are required under paragraph 37.
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